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Mail Stop Amendment 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear Sir: 

Aoplicants hereby inform the US Patent & Trademark Office of prior litigation 
proceedings and current litigation proceedings involving patents that are related to the pending 
application captioned above. The present application ("the present appHcation") is owned by 
NCS Pearson (formerly National Computer Systems or NCS). 



Prior Meadowbrook Litigation 

On July 10, 1998, Meadowbrook Industries, Ltd. sued National Computer Systems, Inc. 
(NCS) for patent infringement of 5,672,060 in the District Court in the District of Pennsylvania. 
NCS filed claims against Meadowbrook in United States District Court for the District of New 

Jeisey alleging that Mcadovvbrook infringed cbirns of fho fojjr NCS owned patents. The New 
Jersey action was Civil A-Ct^on No *^8-C'V-^s^ i J 

The four NCS-owned patents; were related to the present application serial no. 1 0/690.488 
as follows: 



5,437,554 (the *554 patent): The present application is related to the '554 patent because the 

present application is a continuation of application of Serial No. 10/425,775, filed on 
April 29, 2003, which is a continuation of application Serial No. 09/660,204, filed 
September 12, 2000, now U.S. Patent No. 6,558,166 Bl, which is a continuation of 
application Serial No. 09/141,804, filed on August 28, 1998, now U.S. Patent No. 
6,168,440 Bl , which is a continuation of application Serial No. 09/003,979, filed on 
January 7, 1998, now abandoned, which is a continuation of application Serial No. 
08/561,081, filed November 20, 1995, now U.S. Patent No. 5,735,694, which is a 
continuation of application Serial No. 08/290,014, filed August 12, 1994, now U.S. 
Patent No. 5,558,521, which is a division of application Serial No., 08/014,176, filed 
February 5, 1993, now the '554 patent. 

5,466,159: This patent is related to the present application because it also claims priority to the 
*554 patent as a division of application Ser. No. 08/014,176, filed Feb. 5, 1993, now 
5,437,554. 

5,718,591: This patent is related to the present application because it also claims priority to the 
'554 patent because it is a contmuation ot application Ser. No. U6/29u,ui4, now U.S. 
Pat. No. 5,558,521, filed Aug. 12, 1994, which is a division of application Ser. No. 
08/014,176, now U.S. Pat. No. 5,437,554, filed Feb. 5, 1993. 

5,735,694 (the '694 patent): The present application is related to the *694 patent because the 

present application is a continuation of applicafion of Serial No. 10/425,775, filed on 
April 29, 2003, which is a continuation of application Serial No. 09/660,204, filed 
September 12, 2000, now U.S. Patent No. 6,558,166 Bl, which is a continuation of 
application Serial No. 09/141 ,804, tiled on AnoMf^t 28, i 998, now U' S, Patent No. 
5.1 68.440 BL which is a continuation of application Serial No. 09'003,979, filed or* 
January 7, 1998, now abandoned, which is a continuation of application Serial No. 
081 ^ filefl Novpmhpr 00^ 1 99^ now US Patent No. 5,735,694. 
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In response, Meadowbrook filed an Answer and Counterclaim alleging that the above- 
listed NCS patents were invalid because Dr. Poor had invented the claimed inventions before the 
invention by the NCS inventors. The New Jersey action was then transferred to, and 

consolidated with, the Pennsylvania action. (See Attachment A, "Order Granting Motion To 
I ransfer To Eastern District of Pennsylvania", Feb 22, 1999, Civil Action No. 98-CV-3568, 
District of Pennsylvania, Meadowbrook Industries, Ltd. vs. National Computer Systems, Inc.) 

The Meadowbrook litigation was resolved with a confidential settlement agreement in 
December of 1999. (See Attacliment B, Order dismissing complaint with prejudice, Dec 7, 
1999, Civil Action No. 98-CV-3568). The following documents related to the Meadowbrook 
litigation were cited in the Information Disclosure Statement filed January 12, 2005. ("the 
January IDS"): 

• Complaint - Patent Infringement and Willful Patent Infringement, July 10, 1998, Pages 1- 
29, Civil Action No. 98-CV-3568, District of Peimsylvania, Meadowbrook Industries, 
Ltd. vs. National Computer Systems, Inc., Answer and Counterclaim, August 14, 1998, 
Pages 1-9, Civil Action No. 98-CV-3568, District of Pennsylvania, Meadowbrook 
Industries, Ltd. vs. National Computer Systems, Inc. 

• Plaintiffs Answer to Defendant National Computer Systems, Inc. Counterclaim, 
September 14, 1998, Pages 1-2, Civil Action No. 98-CV-3568, District of Pennsylvania, 
Meadowbrook Industries, Inc. vs. National Computer Systems, Inc.; and 

• Defendants' Answer, Affirmative Defenses and Counterclaims, February 1, 1999, Pages 
1-8, Civil Action No. 98-CV-5913(JBS), District of New Jersey, NATIONAL 
COMPUTER SYSTEMS, INC. vs. MEADOWBROOK INDUSTRIES, LTD. and 
UNISCORE INCORPORATED 

Fi ioi Mea sm eci Pio&i e ss Liugation 

Tr! March of 2001, NCS Pea-oii, Lie. bucd Measured Progress, Inc. for iyatcnt 
infringement in United States District Court, District of Minnesota. (See Complaint, March 1, 

Measured Progress ciieu in Jaiiuaiy IDS.) NCS Feaisoii claimeu ilim Mciu>uieu Piogicsa 
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infringed four NCS Pearson-owned patents. These four patents were related to the present 
application serial no. 10/690,488 as follows: 



5,672,060: This patent was previously assigiied to Meadowbrook Industries and was assigned to 
NCS as a part of the settlement of the Meadowbrook litigation. This patent does not 
have any relationship by claim of priority to the present application. 

5,709,551 : This patent is related to the present application because it also claims priority to the 
'554 patent because it is a continuation of application Ser. No. 08/290,014, now U.S. 
Pat. No. 5,558,521, filed Aug. 12, 1994, which is a division of application Ser. No. 
08/014,176, now U.S. Pat. No. 5,437,554, filed Feb. 5, 1993. 

5,321,61 1 : This patent is based on a patent application that was filed on the same day as the 
patent application that resulted in U.S. Patent No. 5,437,554, to which the present 
application claims priority as described in the Meadowbrook Litigation section. This 
patent and the '554 patent have large portions of their specification in common. 

5,735,694: See description fi-om Meadowbrook Litigation section. 



In response. Measured Progress filed an Answer and Counterclaim alleging that the 
above-hsted NCS Pearson patents were invalid by 35 U.S.C. 102, lu3, and 112. (See 
"Defendant Measured Progress' Answer to Complaint", April 23, 2001, Civil Action No. 01-CV- 
386, District of Minnesota, NCS Pearson, Inc. v. Measured Progress, Inc., filed in an IDS 
herewith ("the Current IDS").) This litigation was resolved when the parties entered into a 
settlement agreement and the litigation was dismissed. (See Attachment C, "Stipulation of 
Dismissal with Prejudice", July 9, 1999, Civil Action No. Ol-CV-386, District of Minnesota, 
NCS Pearson, Inc. v. Measured Progress, Inc.) 



Pricr Measurement Incorporated Litigatioa 

t)n Fcbraarv' i iih. 2002. NCS Pearson filed a Complaint against Measurement 
Incorporated in United States District Court, District of Minnesota. (See Complaint filed 
Febrj?ry )At^, 9000 rhni Arfion No n?-38? ADM/A TR District of Minnesota^ NCS Pearson, 
Inc. V. Measurement Incorporated, filed in the Current IDS.) NCS Pearson claimed that 
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Measurement Incorporated infringed eight NCS Pearson-owned patents. These eight patents are 
related to the present application serial no. 10/690,488 as follows: 

5,672,060: See description in Prior Measured Progress Litigation section. 

5,987,149: This patent was previously assigned to Uniscore Iiicorporated and was assigned to 

NCS as a part of the settlement of the Meadowbrook litigation. This patent does not 
have any relationship by claim of priority to the present application. 

5,437,554: See description in Meadowbrook Litigation section. 

5,466,159: See description in Meadowbrook Litigation section. 

5,718,591: See description in Meadowbrook Litigation section. 

5,709,551 : See description in Prior Measured Progress Litigation section. 

5,32 1 ,61 1 : See description in Prior Measured Progress Litigation section. 

5,735,694: See description from Meadowbrook Litigation section. 

The Complaint in this case was filed but was never served. When the time for service 
expired, Measurement incorporatea movea for dismissal. The court granted the motion tor 
dismissal. (See Attachment D, Order, May 2, 2003, Civil Action No. 02-382 ADM/AJB, District 
of Minnesota, NCS Pearson, Inc. v. Measurement Incorporated.) 

Current Measurement Incorporated Litigation 

On October 23rd 2002 Measurement Incorporated, TMS, Inc., and VSC Technologies, 
LLC, filed a complaint against NCS Pearson in United States District Court, for the Eastern 
District of North Carolina, Western Division. (See Complaint for Declaratory Judgment and for 
Lnjunction, October 7%^ Jm), P^ges Civil Action No. 5:02-w-778-H(3k District of North 
Carolina Western Division, Measurement Incorpor^iied et al, vs NCS PeHrson^ Itic , cited in 
January IDS.) 

VSC Technologies is a joint venture entered into by Me^surernent Tnpornorptpfi ^wd 
TMS, Inc. VSC filed the Complaint seeking a declaratory judgment that it did not infringe 
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twenty NCS Pearson-owned patents. These twenty patents were related to the present 
application serial no. 10/690,488 as follows: 

5,321,61 1 : See description in Prior Measured Progress Litigation section. 

5,433,615: This patent is based on a patent application that was filed on the same day as the 
patent application that resulted in U.S. Patent No. 5,437,554, to which the present 
application claims priority as described in the Meadowbrook Litigation section. This 
patent and the *554 patent share large portions of their specification in common. 

5,437,554: See description in Meadowbrook Litigation section. 

5,458,493: This patent is related to the present application because it also claims priority as a 
division to the '554 patent. 

5,466,159: See description in Meadowbrook Litigation section. 

5,556,521 : This patent is reiatea to the present application because it also claims prioriiy as d 
division to U.S. Pat. No. 5,437,554. 

5,672,060: See description in Prior Measured Progress Litigation section. 

5,690,497: This patent is related to the present application because it also claims priority to U.S. 

Pat. No. 5,437,554 because it is a continuation of application Ser. No. 08/290,014, 
filed Aug. 12, 1994, now U.S. Pat. No. 5,558,521, which is a division of application 
Ser. No. 08/014,1 76, filed Feb. 5, 1993, now U.S. Pat. No. 5,437,554. 

5,709,55 1 : This patent is related to the present application because it also claims pnonty to U.S. 
Pat. No. 5,437.554 because it is a continuation of aoolication Ser. No. 08/290,014, 
now U.S. Pat. No. 5,558,521, filed Aug l 1 9^4^ which is a division of application 
Ser. No. 08/014,176, now U.S. Pat. No. 5,437,554, filed Feb. 5, 1993. 
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5,716,213: This patent is related to the present application because it also claims priority to U.S. 
Pat. No. 5,437,554 because it is a continuation of application Ser. No. 08/290,014, 
now U.S. Pat. No. 5,558,521, filed Aug. 12, 1994, which is a division of application 
Ser. No. 08/014,176, now U.S. Pat. No. 5,437,554, filed Feb. 5, 1993. 

5,718,591: See description in Meadowbrook Litigation section. 

5,735,694: See description in Meadowbrook Litigation section. 

5,752,836: This patent is related to the present application because it also claims priority to U.S. 
Pat. No. 5,437,554 because it is a continuation of appHcation Ser. No. 08/290,014, 
now U.S. Pat. No. 5,558,521, filed Aug. 12, 1994, which is a division of application 
Ser. No. 08/014,176, now U.S. Pat. No. 5,437,554, filed Feb. 5, 1993 

5,987,1 49: See description in Prior Measurement Incorporated Litigation section. 

6,159,018 This patent is related to the present application because it also claims prionty to U.S. 
Pat. No. 5,437,554 because it is a continuation of application Ser. No. 09/003,979, 
filed on Jan. 7, 1998, which is a continuation of application Ser. No. 08/561,081, filed 
Nov. 20, 1995, which is now U.S. Pat. No. 5,735,694, which is a continuation of 
application Ser. No. 08/290,014, which is now U.S. Pat. No. 5,558,521 filed Aug. 12, 
1994, which is a division of appHcation Ser. No. 08/014,176, now U.S. Pat. No. 
5,437,554, filed Feb. 5,1993. 

1 C4.i. ^^^m^l^^^*^ iyVV/CAUOW it. la 14. WCril(,lliCiC4.C10ll. V/i. <4.L/l/tlWC4.I.IV/ll t3wi. V/ >f \/V/.J. > f >• 

filed on Jan. 7, 1998, which is a continuation of application Ser. No. 08/561,081, filed 

Nov. 20, 1995, which is now S 5^*^35 ^6^4, ^^'^ich is ?, continii?.t'0^ 

— 4^:^^ c^^ XT^ nq/onri A1 /I „ru;^v» tt c r»«* xj^ c ccq coi r^\^A k^,^ io 
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1994, which is a division of application Ser. No. 08/014,176, now U.S. Pat. No. 
5,437,554, filed Feb. 5, 1993. 



6,155,839: This patent is related to the present application because it also claims priority to U.S. 
Pat. No. 5,437,554 because it is a continuation of application Ser. No. 09/003,979, 
filed on Jan. 7, 1998s which is a continuation of application Ser. No. 08/561,081, 
filed Nov. 20, 1995, which is now U.S. Pat. No. 5,735,694, which is a continuation 
of application Ser. No. 08/290,014, which is now U.S. Pat. No. 5,558,521 filed Aug. 
12, 1994, which is a division of application Ser. No. 08/014,176, now U.S. Pat. No. 
5,437,554, filed Feb, 5, 1993. 

6,183,261 : This patent is related to the present application because it also claims priority to U.S. 
Pat. No. 5,437,554 because it is a continuation of application Ser. No., 09/003,979, 
filed on Jan. 7, 1998, which is a continuation of application Ser. No. 08/561,081, 
filed Nov. 20, 1995, which is now U.S. Pat. No. 5,735,694, which is a continuation 
of application Sen No., 08/290,014, which is now U.S. Pat. No. 5,558,521 filed Aug. 
12, 1994, which is a division of application Ser. No., 08/014,176, now U.S. Pat. 
5,437,554, filed Feb. 5, 1993. 

6,168,440: This patent is related to the present application because it also claims priority to U.S. 
Pat. No. 5,437,554 because it is a continuation of application Ser. No., 09/003,979, 
filed on Jan. 7, 1998, which is a continuation of application Ser. No. 08/561,081, filed 
Nov. 20, 1995, which is now U.S. Pat. No. 5,735,694, which is a continuation of 
application Ser. No., 08/290,014, which is now U.S. Pat. No. 5,558,521 filed Aug. 12, 
1994, which is a division of application Ser, No., 08/014,176, now U.S. Pat. 

6,183,260: This patent is related to the present application because it also claims priority to U.S. 

P?.t. No ^^^^^7^5 ^4 Hprniicp it iq a continuation of nnnliration . No 0Q/n0'^„97Q^ 

filed on Jan. 7, 1998, v/hich is a continuation of application Scr. No. 08/561,081, filed 
Nov. 20, 1995, which is now U.S. Pat. No. 5,735,694, which is a continuation of 
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application Sen No. 08/290,014, which is now U.S. Pat. No. 5,558,521 filed Aug. 12, 
1994, which is a division of application Ser. No. 08/014,176, now U.S. Pat. No. 
5,437,554, filed Feb. 5, 1993. 

1 his litigation has not yet been concluded. 



Conclusion 

The Examiner is invited to contact Kate DeVries Smith at the number listed below with 
any questions about these litigation matters. 

Respectfially submitted, 

MERCHANT & GOULD P.C. 
P.O. Box 2903 

Minneapolis, Minnesota 55402-0903 
(612) 332-5300 



Date: Fl^p. pSI^^ "^^^S^^^ tZ/oLLg. ^/v^Jj^^ 

Katherine M. DeVries Smith 
Reg. No. 42,157 
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bcc: Albet L. Undfithfll, Esquire (w/enc.) 




IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 



FILED 



HEADOWBROOK 



DEC - 7 m 



MICHAEL 



Clerk , CIVIL action 



vs. AV^ P^Ctertt J-S<^^ /J2-^' 

^ A : NO. 98-CV-S36e-^^ 

NCS / 1 99-CV-lOl : 

^ ORDER 

AND NOW, TO WIT: This ^ day of December, 1999, 
it having been reported that the issues between the parties in 
the above action has been settled and upon Order of the Coiurt 
pursuant to the provisions of Rule 41.1(b) of the Local Rules of 
Civil Procedure of this Court (effective January 1, 1970), it is 

ORDERED that the above action is DISMISSED with 
prejudice, pursuant to agreement of counsel without costs. 



MICHAEL B. KUNZ, Clerk of Court 

V 



BY 



Michael Finney 
Deputy Clerk 




Copies by FAX on to: Copies by MAIL on to: 



Civ 2 rev. (11/99) '^-'Opf^> t^' G^'^'-'^^-l <^^"V"j'>-J 

41.1(b) ' ' 



IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 



NCS Pearson, Inc. 

Plaintiff, 



vs. 



Measured Progress, Inc., 
Defendant. 



Civil Action No. 
01.CV-386JMR/'SRN 



STIPUXATION OF DISMISSAL WITH PREJUDICE 



Having settled their disputes as to all issues in the above-captioned action, the 
parties, NCS Pearson, Inc. and Measured Progress, Inc., by their counsel hereby stipulate 
to the dismissal of this action with prejudice pursuant to Fed. R. Civ. P. 41(a)(1), thereby 
dismissing this action in its entirety. 

Each party is to bear its own costs and attorneys' fees. 
Dated: ^{L^, 9. Zc^oZ^ 




Albert L. Underbill (1 1 1740) 
Robert J. Glance (0258027) 
Merchant & Gould 
3200 IDS Center 
80 South Eighth Street 
Minneapolis J Minnesota 55402 
Telephone: (612)332-5300 

Attorneys for NCS Pearson, Inc. 




JUL- ^ 



4J 





60093431.doc 




Greg McAllister (295759) 
Fish & Richardson P.C., P.A. 
3300 Dain Rauscher Plaza 
60 South Sixth Street 
MinneapoHs, MN 55402 
(612) 335-5070 Telephone 
(612) 288-9696 Facsimile 

Robert E. Hillman 
Michael E. Zelinger 
Fish & Richardson P.C. 
225 Franklin Street 
Boston, MA 02110-2804 
(617) 542-5070 Telephone 
(617) 542-8095 Facsimile 



Attorneys for Measured Progress, Inc. 
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UNfTKU STATES BISTWCT COXIRT 
DISTRICT or MINNESOTA 



NCS Pearson, Inc., 

MEMORANDUM OPINION 

AND ORDER 

Civil No. 02-382 ADM/AJB 



Defendam. 



Albert L UnderhUI. Esq., and JefiTrey P. Cook, Esq., Merchant & Gould, P.C.. Minneapolis, MN, 
a{q)eared for Plaintiff. 

Rebecca Egge Moos. Esq., Bassford, Lockhart, TrucsdeU & Briggs, P A., Minneapolis, MM, and 
Susan Freya Olive. Esq., Olive & Olive, P,A-, Dorliam, NC, appeared for and on behalf of 
Defendant 



I, INTRODUCTION 

On February 6, 2003, the Motion to Dismiss [Docket No. 5] of Defendant Measurement 
Inc. C'Defendanc'*) was argued before the underagned United States District Judge. Defcn-iant 
seeks dismissal for insufBciency of service of procsess and for lack of personal jurisdiction and 
inyjroper venue, or, in the alternative, to transfer or stay. For the reasons set fordi below, tie 
Motion to Dismiss is granted. 

U, BACKGROUND 

Defendant's business is the field of test scoring, frequently scoring tests for State 

Departments of Education and other testing aotboriti^ thn)Ughoia the United States. Scherich 
Dec!. 2, 4. PlsintilTKCS Pearsen, Inc. C'Piaintiff ^, dso scsii^ tests, and sc!F?> ^^^p^ used 
in the scoring process. PlaiotiiTis a Minnesota corporation with its testing division headqtiarters 



PlainUCr, 

v. 

li^kasuremmt Inc., 



ISCEI^P lttY-02-03 04:0911 



FROH-I 
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in Iowa City, Iowa. f 13, Ex. 2* Plaintiff aad Defendant parttcipated in bids lugetbcr and 

split up work and, on occasion, Defendant \m pun:hsised supplies and nmintenant^ seiviceiJ from 
Plaintiff. All services by Defendant provided oiitside Minnesota, and ail suppli® were 
urJercd Ihrough Plaintiffs oflxces outside Mmnesota and were sent to Defendant's offtces 
outside Minnesota. 

Defendant is a North Carolina corporation that maintains its prindpal place of business in 
North Carolina. While Defendant has business locations outside North Carolina, it ai^ntains no 
offices in Minn^ota, nor does it have any employe or agents in Minnesota. Defendani o'vns 
no proper^ in ^QnncsotB, maintains no books, records, documents or other materials in 
Minnesota, and is not authorized to do business in Minnesota. Further, Defendant has not 
conducted advertising or other promotional activities directed towards Minnesota residents. 
Scherich DecL f{ 6-8. Defendant's website Is hosted by Defendant in North Carolina, but :\o 
services are provided from the website. Defendant has not targeted any advertising via the 
Internet to Minnesota Scherich Decl. Tl 8> In relation to the test coring device (hat ane tlie 
subject of PlaintiETs patent infringement claims^' Ctefendant has not conducted any scoring 
activities for testuig authorities located in Minnesota. Id. ^ 10. 

Plaintiff filed this suit on Febnmry 14, 2002 [DoclceC No. 1]» asserting that Dofendanfs 
test scoring activities infiinge the patents in suit Defendant was not served with process w'ithin 
the 120-day period prescribed by Federal Rule of Civil Procedure 4(m), Approximately nlic 
months later, Plaintiff sent an ex parte "[Propraed] Order Granting Exlention of Time to S:ivc 

scoring of non-objectivd test materials, such as essay tests. 
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Summons and Complmnt" [Docket No. 2] to Magistrate Judge Arthur J. Boylan. The Piop ?sed 

Order states that NCS ''did not serve Uie Complainf on Defendant "because of pending 

s«Ulemunt diBuusHiona,*' but "must now proceed to prosecute," impiying settlement discussions 

had continuirf throughout Ihc fimc between Febrowy and Novmber. Docket No. 2; CoiTq- 

Dec!. Ex. 3. A lctt» of November 4, 2002, from PlaintifTs counsel to Judge Boylan, states: 

[Plaintiff] flJed its Complaint in February of 2002 ... but did not formally serve the 
Complaint in view of settlement discussions. No settlem^t was readied and a 
dilute still exists .... [PlaintifQ finds diat it must proceed Mdth the prosecution of 
its cause of actioa 

Cook DecL Ex. 1 9, The Proposed Order was signed by Judge Boylan and iiled on Novembtr 5, 
2002 [Docket No. 2]. Service was made on Defi^ndant on November 8» 2002 Pocket No. 3]. It 
is undisputed that the last settlement communications between Plaintiff and Defendant (x»:ufred 
in late Marcli and early April, 2002, and there were no settlement discu^ions subsequently. 

After the long shclf-Ii& of the February Minnesota filing, Detendant filed a suit inclusive 
of more patents in North Carolina on October 23 , 2002, which was served on October 25, 2002. 
Plaintiffs admit that this filmg vm a "wake-up call/^ pwrnpiing them to pursue the dorman : 
Minnesota claim. 

m. DISCUSSION 

Rule 1 2 of the Federal Rules of Civil Procedure provide that a par^ may move to 
dismiss claims for insufficiency of process or of service of process. Fed, R. Civ. P. 12(bX4), (5)- 
Rule 12 also allows dismissal for lack of personal jurisdiction or improper venue. Fed. Civ. P. 
i2{b)(2)» (3). In considering a motion to dismiss, the pleadings; are construed in the li^t most 
taVo»ab!c w ths non-moviz^g party: maC ailc^^cd 55 ths CwuSpSaliit muAt &e takcsi as trwc. 
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Hammv,GrooKe. 15 F.3d 110. 112(8thCir. 1994); QsMaLV- Qw ^ 825 F. Supp. 870, 
879-80 (D. NCirm. 1993), Any ambiguiiies coneemiQg tbe safi^enc^y of tlis clahns must br 
resolved in fevor of the non-moving party. Qssman. 825 F. Supp. at 880. 

A complaint should be dismissed ''only if it is cle&r Oat no relief can be gronted under 
any set of fiicts that eould be proved consistent with the allegations." Frey V-CltY^f 
Herculaneunu 44 P .3d 667, 671 (8th Cir. 1995) (citations onutte<0; IfeflgyY.LohmPn. 90 F.3d 
264, 266 (8th Qn 1996). "A motion to disnuss should be granted as a ptactical matter . . . cqfily 
in the unusual case in which the plaintiff includes ailerons that show on the face of the 
complaint Hem ttiere is some iosupecable bar to relief." lasu 44 P.3d at 671 . 

A» Insufficiency of Service of Process 

Properly eHecled service of process is a fundamental element to any lawsuit. Murohy 
Bros., inc. v. Mic hdti Pine StrinriniL inc„ 526 U.S. 344, 350 (1999). Service of process must be 
completed within 1 20 days from the date w4ien a conipiaint is filed* unless sudt deadline is 
extended by the coun. Fed. R, Civ. P. 4(m). Here, no motion for extension was filed fay Pia'mtitf 
wiihin Ibe 120*day period. Instead, months after the service period expired. Plaintiff submitted a 
misleading letter concerning whether or not an extension was warmnted. Good cause has not 
been shown as to the reason for the lengthy time gap. A showing of good cause nsquires at least 
'^excusable neglect,'' or "good iaith on the part of tbe party seeking an enlargement [of time] and 
some reasonable basis for noncompliance within the time specified in the rules." l.u jano v, 
Omaha Pub, Power DisL. 30 F.3d 1032, 1035 (8th Cir, 1994) (internal citation oraittedT). It is 
^srtdispu^S i^Ail^^t^^i n;:H-*^tiuas were cccsKring sfter Apnl 4, 200? Plmntiff has identified 




to file ivithh 120 dsys. Judge Boylm was not fully 
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informed by Plainti£& as to the status of Ihe case whea presented the Proposed Order on 
November 5, 2002. oad therefore it is invalid. Additionally, there is no basis cm which to giant a 
discretionary extension now. Biseretionary extensions are ^piopriate ia situations whofG fhs 
applicable statute of limltadons would bar the refiled acdon, or the defendant is evading sci'vicc 
Qt conceals a defect in attempted service. UpetmoelLi v. Bohringer & Ratzjnggg, 46 F.3d 1298» 
noSQdCir. 1995^: see also. Advisory Committee Notes (1 993) to Fed, R. Civ. P.4Cm). tCo 
such circumstances exist here. Accordingly. PlsindfTs service of process on Defendant is 
insufljcient Dismissal under Rule 12(bX5) is required. 
B. Personal Jorbdktlan 
1. Standard 

To establish personal jurisdiction^ the &cts presented must satisfy the requirements of the 
forum state's long-aim statute and the excise of personal jurisdiction over the defendant must 
not violate due process. Dtei-Tel Holdings, Inc. v, Proteo Telecommunications fPTB> Ltd. > 89 
F.3d 51 % S22 (8£h Cir. 1996). The amenability of a foreign corporation to the junsdicdon ot a 
federal district court is conoxsiled by the law of the state in which the federal court sits. Moran v. 
VeimeerMfg.Co., 498 F. Supp. 1274, 1278 (W.D. Mo. 1980) (citing StmpJdns v. Council Mfg. 
Corp.. 332 F.2d 733, 736 (8th Cir. 1 964)). Because Minnesota's long-aim statute, Minn. Stat. 
§ S43.19 (1988)p extends jurisdiction to the maximum limit consistent with due process, this 
court need only evaluate whether the requirements of due process are satisfied. Wesseis> Arnold 
fc Henderson v. National Med. Waste. Inc.. 6S F.3d 1427, 1431 (8th Cir. 1995). 

Due process manda^s tifea! a court excrciso pci^nal juTisdiction over a nnn-resident 
defendant only when the defendant has ""certain minimum contacts^ with the slate, «uch iha. 
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summoning the defendant to the forum state dcea not ofTend ^'traditional notions of £air play and 
substantial jusiice." Inteniational Shoe Co. v> Washington. 326 U.S. 310, 316 09451 SufRdcnt 
contacts exist when the defendant's comiuci i&xid cuimectloB with the fbrum state are auch that lite 
defemlant should '"re&^nnably anticipate being haled into couit there.'' Wori J- Wide Volks^vagen 
Corp. V. Woodson, 444 U.8. 286, 297 (1980). The defendant's ads must be substantial enough 
to give clear notice that it would be subject to suit in the forum state, |4 However, the unilateral 
activities of one claimii^ some relationstdp witli the aoii*xesident defendant are not enou^ to 
satisfy ttie minimum contacts requirement Hanson v, Denckia, 357 US. 235, 253 (1958). In 
every case there must be some act by vMcki a defendant '^purposefully avails itself of the 
privilege of conducting activities wilhm Ihe forum State; thus invoking ttie benefits and 
protections of its laws." ^4 Jurisdiction is proper where the cont^ts proximately result from 
actions by the defendant that create a "substantial connection" with the furum state, Burgei King 
CQfp. ViRwdzgwiOZ. 471 U.S. 462, 476 (1985), 

Geiiemi psjisanii! juiisdicsion exists "whm a nonresidens has such suhstanda! contacts mth 
the forum state (hat the state may exert jurisdiction over the nonresident ""even for causes of 
action unrelated to defendants contacts with forum state." Domtar. Inc. v. Niagara Pire Qg.. 
533 N. W.2d 25, 30 (Minn. 1995). Specific jurisdiction is not alleged in this case. 
2. DiscQsslon 

Even if service of process bad been properly ettecled, personal jurisdiction in Minmssota 
is lacking in this case. As outlmed above, Defendant has no traditional contacts with Minnesota. 
Piaintiffaigucs that DcfeJidant^s "ongoing service and maintenance contracts with [Plaimifr | m 
•nC State Oi iviiiiueiuui" GTcdii; geTiuiiii pcfaoiidl jtiHbdtciioii ovei Dcfeiidaiit ju Miuiiesola. 
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AD Defendant's scoring services wosic in connecdon with PIoiniiiSrhQS been peifomcd 
oiiiside of Minnesota. DefwidaT!t's contact with Plaintiffmis efTegled thiou^ contacte in Iowa 
Cityt Iowa, and checks paying Defendant have come from banlcs outside Minnesota. Detecdant's 
pufcii^ of scanning nigcbln^ and paper products irosi Pisintiff ktve been coordinated ihroygh 
ofificcs outside Minnesota, and inainlenance services have been provided by service personnel in 
North Carolina. Plainttfi^s incorpotating in Nfinnesota does not establish jurisdiction. Sge 
Bevg4Y ffilb Fm CP, Y. RqypI Spygf^iBn COIP.. 21 F.3d 1558, 1571 (Fed. Cir. 1994) ("[T]he 
situs of (he mjury is the location, or locations, at which Che infrijiging activity directly impacts on 
the interests of the patentee."); McQnay. Inc v, Samue| ScMosberpL. Inc., 321 F. Supp. 902, 907 
p» Minn. 1971). The passive mtemet website also is not a basds fiar jurisdiction. Multi-Te uh 
Sysi., im. Vt VQC^lTftfr C9nwi$r> ytic„ 122 F. Supp. 2d 1046, 1050 (D. Minn. 2000) (citing 
V. AAAADeveL.Inc.. 190 F.3d 333, 336 <5th Cir. 1999)). The activities and interaction 

contacts with Minnesota sufficient for general jurisdiction over Defendant. Defendant's Motion 
to Dismiss is granted. 



1 
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IV. CONCLVSION 

Based on the fbiegpiflg, and all the files, records and proceedings herein. IT IS 
HEREBY ORDERED tiisl Defendant's Motion to Dismiss [Docket No. S] is GRANTED. 

LET JUDGMENT BE ENTERED ACCORDINGLY. 

BY THE COURT: 
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